





a 


e 





> 
% 
4 
9 
ና 
. 
Q 
x 
ብ 
* 
Y 
ewe 
4 
>= 
ել ) 
L1 
t 
> ١ | کے‎ 
| Հ 
Պ 
\ 
A 
P } 
= ፡ իի 
ի 
> 
፦ 
a 
ra 
՛ 
$ 
SK 
۴ 
t 
* 
| = 
۱ < 
ኢሰ 
መዴ 
| ` 
Y 
լ 3 
መታ 
՞ 
ኙ 
A 4 լ 
à ~ 
፥ 
^ 
d - 
4 
wir ۱ 
`. 
A 
۱ 
| e 
= 
4 
ቃ 
« 
> | | 
۳ ُ 
y 
重 





M ՛ 





7 





9 





4 


P 


“ 


eum 
2 ىب‎ 





, 














Timothy B. McGrath 
Staff Director 


Frances Cook 
Executive Assistant to the Chair 


Charles R. Tetzlaff 
General Counsel 


Kenneth P. Cohen 
Director of Legislative and Governmental Affat 


J. Deon Haynes 
Acting Director of Monitoring 


Pamela G. Montgomery 
Director and Chief Counsel of Training 


Louis W. Reedt 
Acting Director of Policy Analysis 


Judith W. Sheon 
Special Counsel 


Susan L. Winarsky 
Director of Administration and Planning 


Փ Y Y Y 
e Փ5 .. 5 


Michael Courlander 
Public Affairs Officer 
Editor-in-Chief 


Jeanne Doherty 
Public Affairs Specialist 
Design Coordinator 









UNITED STATES SENTENCING COMMISSION 
ONE COLUMBUS CIRCLE, N.E. 
SUITE 2-500, SOUTH LOBBY 
WA HINGTON, D.C. 20002-8002 
(202) 502-4500 
FAX (202) 502-4699 













August |, 2002 










MEMORANDUM: 













TO: Members of Congress 


Ari I Judges EM 2001 Annual Report ። 0 . 


Federal Public and Community Defenders 
Chief U.S. Probation Officers 
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FROM: Judge Diana E. Murphy Chai 
air 


Chair, U.S. Sentencing Commission 








RUBEN CASTILLO 
Vice Chair 






SUBJECT: 2001 Annual Report 
2001 Sourcebook of Federal Sentencing Statistics 









WILLIAM K. SESSIONS, III 
Vice Chair 






On behalf of the Sentencing Commission, I am pleased to present to you copies of our 
2001 Annual Report and 2001 Sourcebook of Federal Sentencing Statistics. The Annual Report 
presents an overview of the Commission and chronicles major Commission activities and 
accomplishments in fiscal year 2001. The Sourcebook contains descriptive statistics on the 
implementation of the sentencing guidelines and provides selected district, circuit, and national 
sentencing data. 
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Vice Chair 




















STERLING JOHNSON, JR. 
Commissioner 


JOE KENDALL 
Commissioner 




















As always, the Commission extends its appreciation to those in the field who diligently 
work with our guidelines and provide us with the information necessary to monitor sentencing in 
federal courts. 







MICHAEL E. O'NEILL 
Commissioner 










ERIC H. JASO 
(Ex officio) 


EDWARD F. REILLY, JR. 
(Ex officio) 


Please do not hesitate to contact the Commission if we may be of assistance in any way. 
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Supreme Court rejected these challenges January 18, 1989, in Mistretta v. United States, and upheld 
the constitutionality of the Commission as an independent judicial branch agency. This decision 
cleared the way for nationwide implementation of the guidelines. In keeping with the evolutionary 
notion of sentencing guidelines, the Commission has carefully monitored the guidelines and has 
amended them where necessary. Since January 1989, federal judges have sentenced approximately 
600,000 defendants under the guidelines. 


Commissioners 


The Sentencing Commission's seven voting members are appointed to staggered six-year 
terms by the President with the advice and consent of the Senate. At least three of the 
commissioners must be federal judges, and no more than four may be members of the same 
political party, By statute, the chair and vice chairs hold full-time positions, while other 
commissioners have part-time status. The Attorney General, or the Attorney General's designee, is 
an ex-officio member of the Commission, as is the chair of the U.S. Parole Commission. 


Organization 


The Commission staff of approximately 100 employees is organized into seven offices with 
the director of each office reporting to the staff director who in turn reports to the chair and other 
commissioners (see Figure A). The four substantive policy offices are — General Counsel, 
Education and Sentencing Practice, Policy Analysis, and Monitoring. The three support offices 
arc — Legislative and Governmenta! Affairs, Special Counsel, and Administration and Planning. 
The staff director supervises and coordinates all agency functions. 


The Office of General Counsel provides support to the Commission on a variety of lega! 
issues, including the formulation and application of guidelines and guideline amendments, 
legislative proposals, and statutory interpretations. Legal staff members monitor district and circuit 
court application and interpretation of the guidelines and advise commissioners about statutes 
affecting the Commission's work. The legal staff also provides training support in conjunction with 
the Office of Education and Sentencing Practice. 


The Office of Education and Sentencing Practice performs the lead role in teaching 
guideline application to judges, probation officers, prosecuting and defense attorneys, and other 
criminal justice professionals. The staff develops training materials, participates in th > sentencing 
guideline segments of training programs sponsored by other agencies, and helps inform the 
Comnussion of current guideline application practices. The office also operates a “HelpLine” to 
respond to guideline application questions from members of the court family. 






























































CHAPTER TWO 


The Sentencing Guidelines 


Guideline Amendments 


he legislation creating the Sentencing Commission provides that “[t]he Commission 

periodically shall review and revise, in consideration of comments and data coming to its 

attention, the guidelines promulgated pursuant to the provisions of this section.” 28 U.S.C. 
$ 994(0). Given this congressional direction, the Commission has adopted an evolutionary 
approach to guideline development under which it periodically refines the guidelines in light of 
district court sentencing practices, appellate decisions, research, enactment of new statutes, and 
input from federal criminal justice practitioners. By statute, the Commission annually may transmit 
guideline amendments to the Congress on or after the first day of a regular session of Congress but 
not later than May 1. Such amendments become effective automatically upon expiration of an 180- 
day congressional review period unless the Congress, by law, provides otherwise. Occasionally, 
Congress also grants the Commission special authority to issue temporary, “emergency” 
amendments in connection with particular legislation. 


Amendments Promulgated 


In 2001, the Commission passed and submitted to Congress a number of amendments, 
including significant changes to penalties for white collar offenses. Proposed amendments were 
published in the Federal Register on November 7, 2000, and January 26, 2001. The Commission 
received extensive written comment on the proposed amendments and conducted a general public 
hearing on March 19, 2001. Following that hearing, the commissioners voted to promulgate a 
number of permanent amendments which were submitted to Congress on May 1, 2001. 


In addition to these permanent amendments, temporary, emergency amendments were 
promulgated in response to directives contained in the Methamphetamine Anti-Proliferation Act of 
2000 and the Ecstasy Anti-Proliferation Act of 2000. Proposed amendments and issues for 
comment regarding the Commission's response to these directives were published in the Federal 
Register on january 26, 2001; and on May 9, 2001, the Commission published in the Federal 
Register the temporary amendments that were adopted in response to the directives. 


The Commission established an effective date of November 1, 2001, for all of the 
amendments described in the preceding paragraph with che exception of the teraporary, emergency 
amendments. The temporary, emergency amendments became permanent amendments effective 
November 1, 2001. 


Budget and Expenditures 


For fiscal year 2001, Public Law 106-553 provided an appropriation (after recission) of 


$9,909,000 for the Commission’s salaries and expenses. For fiscal year 2002, Public Law 107-77 
granted the Commission an appropriation (after recission) of $11,575,000 (see Table 1). 


FY2002 
$11,575 


$7,412 
1,677 
460 


$12,600 


* Total obligation amounts include funds carried forward from previous “no-year” appropriations and the 


Table 1 


BUDGET AUTHORITY AND OBLIGATIONS 
(dollar amounts in thousands) 


FY 2001 
$9,909 


$6,457 
1,546 
436 


111 


218 


522 
559 


59,849 


Appropriation Amount 


Personnel Compensation 
Personnel Benefits 


Travel and 
Transportation 


Communications, 
Utilities and Other Rent 


Printing and 
Reproduction 


Other Services 
Supplies and Equipment 


Total Obligations* 


automation fund. 


AAA AA 


The Office of Policy Analysis, working with the Commission's comprehensive sentencing 
database and other data sources, provides short- and long-term guideline and sentencing-related 
research and analyses. The office studies a variety of research topics including sentencing disparity, 
projections of the effect of proposed guideline amendments on the federal prison population, 
sentencing practices related to organizational (corporate) defendants, and appeals. In addition, the 
office provides data and analyses on specific criminal justice issues at the request of Congress, the 
courts, and others. 


The Office of Monitoring maintains a comprehensive automated data collection system to 
report on federal sentencing practices and w track application of the guidelines for individual cases. 
The staff receives and enters case data and produces periodic reports about guideline application, 
providing significant information for Commission review as it monitors use of the guidelines or 
considers amending them. In addition to information related to individual offenders, the 
Commission collects data on appeals, indictments, and organizational guideline sentences. The 
office maintains a master file of guideline sentencing data, available to the public through the Inter- 
University Consortium for Political and Social Research at the University of Michigan. 


The Office of Legislative and Governmental Affairs serves as the Commission’s liaison 
with Congress on sentencing and appropriations matters, monitors Congress’s criminal law agenda, 
analyzes legislative proposals, and takes the lead role in responding to congressional inquiries. 


The Office of Special Counsel performs all drafting services for the Commission, prepares 
the Guidelines Manual for printing, formally manages and maintains all papers and exhibits received 
by the Commission that constitute requests for Commission action on sentencing policy 
development, and regularly tracks the Commission’s policy initiatives. 


The Office of Administration and Planning provides general administrative support to 
commissioners and staff regarding budget and finance, contracting, personnel management, library 
reference services, facilities, and a variety of other office activities. This office also contains the 
Information Systems Unit, which maintains and services the Commission’s computer hardware and 
software, and the Office of Publishing and Public Affairs, which coordinates all public information 


and publication matters. 


Staffing 


During fiscal year 2001, the Commission used staff resources totaling 97 workyears. 
Approximately, 28 percent of staff resources was devoted to the Commission’s Office of 
Monitoring, 15 percent to the Office of Policy Analysis, 9 percent to the Office of Education and 
Sentencing Practice, 17 percent to the Office of General Counsel, 2 percent to the Office of 
Legislative and Governmental Affairs, 4 percent to the commissioners’ offices, 3 percent to the 
Office of Special Counsel, 20 percent to the Office of Administration and Planning, and 2 percent 
to the Staff Director. 
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PUBLIC HEARING WITNESS LIST 


Rapid City, South Dakota — June 19, 2001 


John Yellow Bird Steele 
President, Oglala Sioux Tribe 


Gregg Bourland 
Chair, Cheyenne River Sioux Tribe 


Tom J. Peckham 
Nordhaus, Haltom, Taylor, Albuquerque, NM 


Tom Ranfranz 
Chair, Flandreau Santee Sioux Tribe 


The Honorable Lawrence L. Piersol 
Chief U.S. District Judge ۳ 


Marlys Pecora 
Victim Witness Specialist, U.S. Attorney’s Office, 
Pierre, SD | E 


Robert Van Norman 1 L2 


Federal Public Defender, Rapid City, SD as 


Frank R. Pommersheim . 
University of South Dakota School of Law 


Marty Hansford 
District Manager, BIA 


Elsie Meeks 
Commissioner, U.S. Commission on Civil Rights 


William Kindle 
President, Rosebud Sioux Tribe 


Michael Jandreau 
Chair, Lower Brule Sioux Tribe 


Andrew Grey, Sr. 
Chair, Sisseton- Wahpeton Sioux Tribe 


Charles Murphy 
Chair, Standing Rock Sioux Tribe 


Michelle G. Tapken 
Interim U.S. Attorney, South Dakota 


Ted L. McBride 
Beadsley, Jensen & Von Wald, Rapid City, SD 


Lisa Thompson 
Executive Director, Child Advocacy Center, 
Ft. Thompson, SD 


Terry L. Pechota 
Viken, Viken, Pechota, Leach & Dewell, L.L.P. 
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ons for Commission action. During the process, 
and recent legislative enactments; relevant court 
actices; case files cf sentenced defendants; reports of 
related to that specific area (HelpLine calls) from 


ublic comment. The teams also solicit 
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business functions or services; and substantial expenditure of funds for clean-up | 
decontamination efforts. 
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The Sentencing Reform Act gives the Commission the responsibility to | 
about sentencing and related criminal justice issues. To fulfill this responsibility. 
Commission continued to provide members of Congress and their staffs with tir 
sentencing-related information and analyses. In keeping with the Commission’s 
relationship with Congress, commissioners met with members of Congress thro 
regarding a variety of matters. 


In the wake of the tragic terrorist attacks in New York and Washington, 
September 11, 2001, the Commission acted quickly to assist Congress in the fig 
The Commission appointed two commissioners, Judge Sterling Johnson and Juc 
liaisons to Congress on terrorism. As part of this undertaking, Judge Johnson at 
met with several members of Congress to discuss how the Commission can furth 
and the law enforcement community in the renewed fight against terrorism. In : 
Commission initiated an immediate review of the federal sentencing guidelines fi 
offenses, which will include responses to the recently enacted USA PATRIOT A 
and other terrorism-related legislation. On May 1, 2001, the Commission also s 
congressional review an amendment that substantially increased penalties for cert 
involving the possession, transfer, use, importation and exportation of nuclear, cl 


biological weapons, materials, or technologies. This amendment became effectiv 
2001. 


During 2001, the Commission responded orally or in writing to numero 
requests for assistance )۶0., requests for federal sentencing and criminal justice d: 
assistance in drafting legislation, explanations of guideline application, and regul: 
Commission action in response to recently enacted crime and sentencing-related | 
Commission also frequently corresponded with members of Congress, providing 
analysis of proposed legislation and the ways in which proposed legislation may i 
guidelines. Throughout the year, the Commission also supplied numerous Comi 
publications and resource materials to members of Congress and their staffs. 


In addition to its routine responses to congressional inquiries, the Comm 
two congressional hearings in fiscal year 2001. On October 13, 2000, Chair Mu 
Chair Steer testified at an oversight hearing before the Senate Criminal Justice O 
Subcommittee. Chair Murphy reported on the Commission's progress in address 
legislative directives and sentencing-related legislation from the 105” Congress th 
the year-long absence of voting commissioners and updated the subcommittee on 
work for the guideline amendment cycle ending May 1, 2001. Chair Murphy als: 
Commission's 15-year review of the operation of the guidelines, its economic crir 
and the agency's budget situation. Vice Chair Steer testified about trends in depa 
provided extensive background material using the Commission's sentencing datal 
21, 2001, Chair Murphy testified before the Senate Caucus on International Narc 
about changes made to the federal sentencing guidelines for ecstasy trafficking in 
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input from the Practitioners Advisory Group, the Probation Officers Ad visory Group, and other 
interested persons and government agencies as appropriate. 


enhancement for manufacturing, in addition to the minimum offense level of 15, which was 
designed to ensure some degree of additional punishment for all offenders who engage in 
manufacturing activity. The purpose of the change was to punish equally the “as needed” 
counterfeiters and the offset stockpile counterfeiters. 


The amendment also makzs several modifications to section 2A3.2 (Criminal Sexual Abuse 
of a Minor Under the Age of Sixteen (Statutory Rape)), providing an enhancement for offenses 
involving the transportation of minors for prostitution or prohibited sexual conduct. The 
amendment also resolved a circuit conflict regarding the grouping of multiple counts of possession, 
receipt, or transportation of images containing child pornography. 





























Economic Crimes Policy Team 


















As part of its work on the Economic Crime P^ckage of amendments, the Economic Crimes 
Policy Team, in October 2000, assisted Vice Chair John R. Steer and Commissioner Michael E. 
O'Neill in planning for the Symposium on Federal Sentencing Policy for Economic Crimes and 
New Technology Offenses. The two-fold purpose of the symposium was to discuss sentencing 
policy for economic crimes generally and to discuss the impact of new technology on investigating, 
prosecuting, and sentencing economic crimes. 


Money Laundering Policy Team 






















Drug Policy Team 

The Money Laundering Team conducted an in-depth analysis of cases sentenced under the 
money laundering guidelines and developed options for comprehensive changes to the penalty 
structure for money laundering offenses. The revision of the money laundering guidelines in 
relation to the substantive offenses that generated the illicit proceeds has been the subject of 
Commission study for the past ten years and resulted in a significant amendment. 
















The Drug Policy Team completed work it began in 2000 on several topics related to 
congressional enactments and directives regarding drug offenses. These included offenses involving 
ecstasy, methamphetamine, amphetamine, and List I chemicals related to methamphetamine 
manufacture. 







































































The team completed the Commission’s multi-year review of economic crime issues and 
facilitated the Commission’s review and promulgation of the historic Economic Crime Package of 
amendments which, among other things, resolved 12 circuit conflicts. The team also completed 
work on a counterfeiting amendment. 












































With the new amendment in 2001, the Commission consolidated the two money 
laundering guidelines, sections 251.1 and 251.2, into one guideline, section 251.1 (Laundering of 
Monetary Instruments; Engaging in Monetary Transactions in Property Derived from Unlawful 
Activity). The amendment tied offense levels for money laundering more closely to the underlying 
conduct that was the source of the criminally derived funds. The consolidated guideline separates 
money laundering defendants into two categories (direct and third-party money launderers) for 
purposes of determining the base offense level. Direct money launderers are those who commit or 
would be accountable under relevant conduct (section 1B1.3(a)(1)(A)) for the underlying offense 
that generated the criminal proceeds. Third-party money launderers are those who launder the 
proceeds generated from underlying offense(s) the defendant did not commit or would not be 
accountable for under relevant conduct (section 1B1.3(a)(1)(A)). 


The Drug Team was formed in response to section 3663 of the Ecstasy Anti-Proliferation 
Act of 2000 directing the Commission to amend the guidelines for drug offenses involving 3,4- 
methylenedioxy methamphetamine, 3,4-methylenedioxy amphetamine, 3,4-methylenedioxy-N- 
ethylamphetamine, paramethoxymethamphetamine (PMA), or any “other controlled substance, as 
determined by the Commission in consultation with the Attorney General, that is marketed as 
ecstasy and that has either a chemical structure substantially similar to that of 3,4-methylenedioxy 
methamphetamine or an effect on the ceatral nervous system substantially similar to or greater than 
that of 3,4-methylenedioxy methamphetamine.” The team also evaluated penalties for GHB, 
amphetamine, List I chemicals used in the production of methamphetamine and amphetamine, 
anhydrous ammonia, and iodine. The team also examined the dangers to persons and the 
environment posed by illegal methamphetamine laboratories. 



























The Economic Crime Package passed by the Commission included six major components: 
(1) the consolidation of the theft, property destriction, and fraud guidelines; (2) a revised loss table 
for the consolidated guideline and a similar table for tax offenses; (3) a revised definition of loss for 
the consolidated guideline; (4) revisions to the guidelines that refer to the loss table in the 
consolidated guideline; (5) technical and conforming amendments; and (6) conforming the 
“sophisticated concealment” enhancement in sections 2T1.1 and 2T4.1 to the "sophisticated means" 
enhancement in the consolidated guideline. In addition, the amendment addressed circuit conflicts 
involving tax loss in section ۰ 
















In addition, the amended guideline provides an enhancement designed to reflect the 
differing seriousness of the underlying conduct that was the source of the criminally derived funds. 
The consolidated guideline also provides three alternative enhancements which are designed to 
(1) ensure that all direct money launderers receive additional punishment for committing both the 
money laundering offense and the underlying offense and (2) reflect the differing seriousness of 
money laundering conduct depending on the nature and sophistication of the offense. 


The team reviewed a substantial amount of public comment (written and verbal) on issues 
related to these penalties and formulated policy options for the Commission's consideration. In 
addition, it prepared materials for the chair's testimony before Congress regarding MDMA penalties 
and drafted a Commission report to Congress on MDMA. 



















Counterfeiting Policy Team 










Prompted by concerns raised by the Department of the Treasury and the United States 
Secret Service about the operation of, and the penaities provided by, the counterfeiting guideline 
(section 2B5.1, Offenses Involving Counterfeit Bearer Obligations of the United States), the 
Counterfeiting Policy Team studied issues related to counterfeiting offenses, including the 
increasing use of personal computers and digital printers to manufacture counterfeit curreacy. 
Following the team's inquiry, the Commission promulgated an amendment that added a two-level 








Nuclear, Diological, and Chemical Weapons Policy Team 












Sexual Predators Act Policy Team After completing a comprehensive two-year review of issues related to offenses involving 


nuclear, biological, and chemical weapons, the Nuclear, Biological, and Chemical Weapons Policy 
Team issued its report in December 2000. The team report and subsequent Commission 
amendment responded, in part, to the Sense of Congress contained in section 1423(a) of the 
National Defense Authorization Act for Fiscal Year 1997. 
















After facilitating Commission review and promulgation of a significant guideline 
amendment in 2000, the Sexual Predators Team conducted a comprehensive examination of the 
guidelines under which most sex crimes are sentenced and completed work prompted by the 


Protection of Children from Sexual Predators Act of 1998, Pub. L. 105-314. This laid the 
groundwork for the Commission's promulgation of a three-part amendment in 2001. 










































The Probation Officers Advisory Group, organized in June 1992, provides input from field officers on 
Commission priorities and proposed amendments. The 15-member group is composed of one probation 
officer from each circuit, plus an additional officer from the Fifth, Ninth, and Eleventh Circuits (due to 
their size). In addition, a probation officer in each district is designated as a liaison to his/her respective 
circuit representative. 































Informed by the team's research, the Commission increased the base offense levels for 
offenses that involve the importation, attempted importation, exportation and attempted 
exportation of nuclear, chernical, and biological weapons, materials or technologies. The 
amendment also substantially revised the guidelines to incorporate two new offenses: 18 U.S.C. 
$ 175, relating to biological weapons, and 18 U.S.C. $ 229, relating to chemical weapons. The 
amendment created three alternative base offense levels and three specific offense characteristics to 
address offenses involving injury or death; substantial disruption of public, governmental, or 






















The team examined the congressional directive to increase penalties in cases in which the 
defendant engaged in a pattern of activity of sexual abuse or sexual exploitation of a minor. This 
work informed the Commission in its promulgation of the amendment that provided a new 
Chapter Four guideline (section 4B1.5, Repeat and Dangerous Sex Offender Against a Minor), 
which focuses on repeat child sex offenders and which creates a tiered approach to punishing 
defendanis convicted of certain sex crimes and who present a continuing danger to the public. 
























The Practitioners Advisory Group (PAG), a voluntary membership organization composec of 
approximately 50 practicing attorney ;, provides defense bar perspectives on Commission policies, 
sentencing procedures, and proposed guideline amendments. In addition, representatives of the National 
Association of Criminal Defense Lawyers (NACDL), the American Bar Association Federal Scatencing 
Guidelines Committee, and the Federal Public and Community Defenders also attend most meetings. 
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CHAPTER THREE 
Legal Issues 








Ecstasy Anti-Proliferation Act of 2000, Pub. L. 106-310. Chair Murphy spoke about the harmful 
pharmacological and physiological effects, the trafficking pattern, and use of ecstasy by minors, as 
well as the new guideline’s expected significant impact on sentences for serious ecstasy traffickers. 


district's court's “functional consolidation” decision deferentially in light of the fact-bound nature of 
the decision, the comparatively greater expertise of the district court, and the limited value of 
uniform court of appeals precedent.’ 


uncharged and unconvicted drug amounts, and therefore it exercised its discretion under plain error 
review to vacate and remand thc case for resentencing, 




















In United States v. Ruiz, the Court granted certiorari to a Ninth Circuit decision in order to 
decide whether the right to receive undisclosed Brady!” material can validly be waived through a 
plea agreement and whether a prosecutor's refusal to recommend a downward departure in a “fast 
track" jurisdiction!" (because of defendant's refusal to waive receipt of Brady materials) violated 
constitutional due process. In Ruiz, a divided panel of the Ninth Circuit ruled that “plea 
agreements, and any waiver of Brady rights contained therein, cannot be deemed intelligent and 
voluntary if entered without knowledge of material information withheld by the prosecution.” 
Consequently, the panel held that the government acted with an unconstitutional motive when it 
refused to recommend a downward departure when the defendant refused to waive receipt of Brady 
materials, but nevertheless pleaded guilty.” 









Certiorari Granted 
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In United States v. Harris, the Court granted certiorari to a Fourth Circuit decision in order 
to decide “whether ‘brandishing’ a weapon, an enhancement under 18 U.S.C. $ 924(c)(1)(A) that 
results in an increased mandatory minimum sentence, is a factor that must be alleged in the 
indictment and proven beyond a reasonable doubt." In Harris, the defendant pled guilty to 
distributing marijuana, and after a bench trial was found guilty of violating 18 U.S.C. 

Տ 924(c)(1)(A)(ii) (carrying a fire..cm in relation to a drug trafficking offense). At sentencing, the 
judge determined that the defendant had “brandished” the gun within the meaning of section 
924(c)(1)(A)(ii) and (c)(4) and consequently sentenced the defendant to the mandatory minimum 
sentence of seven years as prescribed by the statute." On appeal to the Fourth Circuit, the 
defendant argued that the court erred by imposing the mandatory minimum sentence for 
“brandishing” a firearra because it constituted an element of the offense that must be charged and 
proven beyond a reasonable doubt." Relying on the language of Apprendi v. New Jersey," the 
circuit court found that because the factor of “brandishing” under subsection (ii) of 924(c)(1)(A) 
triggered a mandatory minimum sentence that did not increase the penalty beyond the statutory 
maximum, Apprendi was nct violated." 


he Commission closely monitors the sentencing decisions of the federal courts to identify areas 

in which guideline amendments, research, or legislative action may be needed. This chapter 

addresses some of the more significant sentencing-related issues decided by the United States 
Supreme Court and the courts of appeals during fiscal year 2001. 






























Finally, in Ring v. Arizona," the Court granted certiorari to an Arizona Supreme Court 
decision in order to determine the constitutionality of Arizona's capital sentencing scheme. Unlike 
most jurisdictions, including the federal level, applicable Arizona law provides that only the judge 
may make a determination as to whether an offender convicted of a capital offense receives a 
sentence of death or a life term of imprisonment based on the presence or absence of certain 
aggravating and mitigating factors." The issue presented is whether, in light of Apprendi, the 
finding of the necessary aggravating factors should be treated as an element of a capital offense and 
therefore found by a jury beyond a reasonable doubt, or remain a sentencing enhancement. 
Although not facially germane to federal sentencing issues, the case theoretically could impact to 
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Standard of Review for Determining Consolidation of Prior Convictions for Sentencing Purposes 














In United States v. Buford,’ the Supreme Court held that deferential review is appropriate 
when an appeals court reviews a trial court’s sentencing guideline determination as to whether an 
offender’s prior convictions were consolidated for sentencing. 




















































In Buford, the defendant pled guilty to armed bank robbery, a crime of violence, but also 
had five prior state convictions, four of which were robberies. The four bank robberies were 
considered related because the court found that the robberies were the subject of a single criminal 
indictment and the defendant pied guilty to all four at the same time in the same court.’ The fifth 
conviction was for a drug crime. The defendant argued that all five priors, including the drug 
crime, were related because they were “functionally consolidated,” without entry of a formal order 
of consolidation, in that the sentencing judge was the same, and all five cases were sentenced at the 
same time in a single proceeding.* The government disagreed, asserting that the drug offense was 
handled by a different judge, a different state prosecutor, and had a separate judgment. The district 
court ruled against the defendant and held that the drug case was unrelated to the robbery cases and 
had not been consolidated for sentencing, either formally or functionally.’ The Seventh Circuit 
stated that in this case "the standard of appellate review may be dispositive" and elected to review 
the district court's decision “deferentially” rather than “de novo.” The appellate court affirmed and 
the defendant appealed. The Court concluded that the appellate court properly reviewed the 










In Cotton v. United States,'* the Court granted certiorari to ancther Fourth Circuit decision 
in order to decide whether a factual element of a drug trafficking offense, which had been omitted 
from the indictment but for which there allegedly was overwhelming evidence, requires the court of 
appeals automatically to vacate the sentence. The Fourth Circuit ruled that regardless of the 
quantum of evidence, the district court lacked jurisdiction to sentence the defendant based on 














5 Id. at 406. 


























"` 241 F.3d 1157 (9" Cir. 2001), cert. granted, 122 S. Ct. 803 (Jan. 4, 2002). 
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"^ In Brady v. Maryland, 373 U.S. 83 (1963), the United States Supreme Court established the right of 
defendants to receive exculpatory evidence from the government. 





Id. at 1281. 














8 8 نم‎ 
243 F.3d 806 )4 Cir. 2001), cert. granted, 122 S. Ct. 663 (Dec. 10, 2001). ` The United States Attorney's Office for the Southern District of California adopted the “fast track” 


program to minimize the expenditure of government resources and expedite the processing of more 
routine cases. Plea bargains offered under this program require defendants to plead guilty, as well as waive 
their rights to an indictment, to an appeal, and to present motions. Defendants must also waive their 
rights to receive certain information pursuant to Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 

10 L. Ed. 2d 215 (1963). In exchange, the government promises to recommend a two-level downward 
departure to the sentencing judge. Ruiz, 241 F.3d at 1160-61. 










Id. at 807. 





















Id. 














۱ Td. at 808. 








* 121 S. Ct. 1276 (2001). 
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530 U.S. 466, 490 (2000) (holding that “other than the fact of a prior conviction, any fact that increases 
the penalty for a crime beyond the prescribed statutory maximum must be submitted to a jury (or a judge 
in the case of a bench trial) and proved beyond a reasonable doubt”). 


Id. at 1277. Id. at 1165 (internal quotation marks omitted). 



















* Id. at 1279. See id. at 1168. 























5 Id. at 812. 


5 ք 25 P.3d 1139 (Ariz. 2001), cert. granted, 122 S. Ct. 865 (Jan. 11. 2002). 












'* 261 F.3d 397 (4" Cir. 2001), cert. granted, 122 S. Ct. 803 (Jan. 4, 2002). 


> ያፈ ” See Ring, 25 P.3d at 1150-51. 
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Section 1B1.4 (Information to be Used in Imposing 
Spousal Privileges 


In United States v. Burgos, F.24 . 20( 
Eleventh Circuit reversed the district court which | 
range because of the defendant's refusal to coopera 
husband's unrelated offense. The defendant had ot 
presentence investigation report that her husband | 


At the sentencing hearing, the prosecutor a 
end of the range because of the indictment recently 
admitted that he “was not in a position" to show tl 
asked whether the defendant had cooperated with t 
husband. The government had not sought her coo 
sentencing to give her an opportunity to cooperate 
be sentenced to the top of the guideline range. She 
Amendment and spousal privileges. The district c 
range. 


On appeal, the Eleventh Circuit first recog: 
consider, “without limitation, any information con 
of the defendant, unless otherwise prohibited by la: 
that the district court's discretion is limited by 18 1 
consider in imposing a sentence. It determined tha 
cooperate in the case against her husband does not 
section 3553(a)(2). Refusing to inform the goverr 
conduct in no way “reflects the seriousness” of her 
the law,” or “provide just punishment for the offen: 
increasing the defendant's sentence does not deter | 
“protect the public from further crimes” she might 
needed educational or vocational training, medical | 
2001 WL 1643533, at *5 (citing 18 U.S.C. § 355: 


Section 2D 1.1 (Unlawful Manufacturing, Importi 
Possession with Intent to Commit These Offenses); A 


Statutory and Guideline Definitions of “Cocaine Base” 


In United States v. Barbosa, 271 F.3d 438 ) 3 
circuit conflict concerning the appropriate statutory 
Congress did not define “cocaine base” when it ena 
Commission specifically limited its definition of “cc 
$2D1.1(«), Note (D) to the Drug Quantity Table. 
possession with intent to distribute cocaine base (br 
was not crack cocaine). The court, relying on Unit 
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offense enhancements would not be subject to Apprendi because they are not likely to trigger a 
sentence beyond the statutory maximum.*? 


In United States v. Jordan," a panel of the Ninth Circuit also declined to apply Apprendi to 
sentencing enhancements under the guidelines inasmuch as the nine-level enhancement “did not 
increase [the defendant's] penalty beyond the statutory maximum." However, following thc 
Third Circuit's 1990 decision in United States v. Kikumura,* and the recently remanded Ninth 
Circuit decision in United States v. Valensia,” the panel of the Ninth Circuit held that a nine-level 
enhancement "had an extremely disproportionate effect on [the defendant's | sentence relative to the 


offense of conviction,” and therefore it constituted plain error for the district court not to “apply the 


clear and convincing evidence standard.” 


Length of Sentence 


In United States v. Spiller, 261 F.3d 683 (7th Cir. 2001), the defendant arcued that the 
district court erroneously denied his motion for downward departure and sentenced him to 352 
months (29.33 years), a sentence exceeding his life expectancy of 16.96 years. The defendant did 
not make an age-based downward departure request under section 5H1.1, but rather argued that 
the sentence was imposed in violation of 21 U.S.C. § 841(b)(1)(C), which states that a person shall 
be sentenced to a term of not . . . more than life.” Id. at 693 (emphasis in original). In support of 
its position, the defendant relied on United States v. Martin, 63 F.3d 1422, 1434 (7th Cir. 1995) 
(“where a legislatively enacted sentencing scheme has expressly deprived a court of the possibility of 
imposing a life sentence, a sentence for a term of years exceeding the defendant's approximate life 
expectancy would ordinarily constitute an abuse of discretion.”). The court distinguished Martin 
because that case involved 18 U.S.C. $ 34, which provided that imposing a sentence of life 
imprisonment (or the death penalty) must be left to the discretion of the jury. Martin held that 
where the jury has declined to sentence the defendant to life imprisonment under section 34, the 
district court could not circumvent the jury decision by sentencing a 45-year old defendant to 50 
years’ imprisonment. Spiller, 261 F.3d at 693. As the Spiller court made clear, Martin and its 
progeny only apply to section 34 cases. 


43 Id. at 1046. 
256 F.3d 922 )9 Cir. 2001). 
Id. at 934. 


918 F.2d 1084 (3d Cir. 1990). 


United States v. Valensia, 222 F.3d 1173 (9th Cir.2000), cert. granted, judgment vacated, and remanded by 
121 S. Ct. 1222 (2001). ۱ 


Valensia, 222 F.3d at 929. 


there is no impediment to convictions under the statute as written.” It further concluded that the 
defendant “cannot take advantage of that lower maximum, however, because the indictment 
charged him with distributing not only more than 50 grams of crack cocaine but also more than 
one kilogram of heroin, each enough to authorize life in prison if proved beyond a reasonable 


doubr.”™ 


The Ninth Circuit, in United States v. Buckland, held, en banc, that section 841 likewise 
was not facially unconstitutional. The en banc panel distinguished Apprendi by noting that the New 


Jersey hate crimes statute at issue in Apprendi explicitly stated that the judge was to make the finding 


of racial animosity by a preponderance of the evidence.” In contrast, the en banc panel noted that 
21 U.S.C. § 841 is silent as to whom makes the finding of drug amount, and by what evidentiary 
standard." 


Sentencing Guidelines Enhancements 

The D.C. Circuit, in United States v. Fields (Fields II) ,” held that Apprendi does not apply to 
enhancements based on role-in-offense findings under the guidelines because it is not a “fact that 
increases the penalty for a crime beyond the prescribed statutory maximum.” Defendants were 
convicted of narcotics conspiracy, RICO conspiracy, kidnaping, gang rape, and attempted murder. 
Defendants were sentenced to life based on drug quantities that were never proven to a jury beyond 
a reasonable doubt but instead were determined by a judge based upon a preponderance of the 


evidence.” Additionally, the district court applied the leadership-role enhancement to the 
defendant based upon the preponderance standard." The court concluded that the role in the 


Id. at 1079-80. 

Id. at 1080. 

265 F.3d 1085 (9" Cir. 2001), rev'd ሃጃ en banc, _ F.3d __, 2002 WL 63718 at "1 (January 18, 2002). 
__ F.3d _ ‚2002 WL 63718 at "3. 

Id. 

51 F.3d 1041 (D.C. Cir. 2001). 


la. at 1046. See also United States v. Caba, 241 F.3d 98, 101 (1* Cir. 2001); United States v. Jackson, 240 
F.3d 1245, 1249 (10™ Cir. 2001); United States v. Garcia, 240 F.3d 180, 182-84 (2d Cir. 2001); United 
States v. Doggett, 230 F.3d 160, 166 )5 Cir. 2000), cert. denied, 121 S.Ct. 1152 (2001); Talbott v. 
Indiana, 226 F.3d 866, 869-70 )7 Cir. 2000). 


Id. at 1043. 


Id. 


judge found that the conspiracy involved more than five kilograms of cocaine and therefore 
sentenced the defendant (a prior drug felon) to a mandatory minimum sentence of 240 months’ 
imprisonment under 21 U.S.C. Տ 841(b)(1)(A)." The relevant statutory maximum under section 
841(b)(1)(C) was 360 months, and the defendant's actual sentence fell within that range. On 
appeal, the Sixth Circuit ruled that under Apprendi, the district judge’s finding of drug quantity and 
imposition of a 240-month mandatory sentence was impermissible and the defendant must be 
sentenced under 21 U.S.C. § 841(b)(1)(C) for violating 21 U.S.C. § 841(a)(1), unless the jury has 
found beyond a reasonable doubt that the defendant possessed the minimum amounts required by 
section 841(b)(1)(A) and section 841(b)(1)(B).” 


The Second Circuit in United States v. Guevara,” following Ramirez, “conclude[d] that, by 
virtue of Apprendi, a statutory mandatory minimum sentence specified in either $ 841(b)(1)(A) or 
$ 841(b)(1)(B) cannot mandate a prison sentence that exceeds the highest sentence to which the 
defendant would otherwise have been exposed (+.e., the top of the federal Guideline range, based on 
district court findings under the Guidelines, with or without a departure) if the applicability of 
subsections (A) or (B) depends on a finding of drug quantity not made by the jury."?' Thus, in the 
Second Circuit, mandatory minimum penalties no longer “trump” the federal sentencing guidelines 
where (1) the guideline sentence is lower than the statutory mandatory minimum term and (2) the 
factor otherwise triggering the mandatory minimum term was not found by a jury beyond a 
reasonable doubt. 


Constitutionality of 21 U.S.C. § 841 


The Seventh Circuit, in United States v. Brougb," held that the federal drug statute, 
21 U.S.C. $ 841, docs not violate due process by failing (1) to mention the burden of persuasion, 
(2) to allocate fact-finding cither to the judge or the jury, and (3) to identify whether drug amount 
is an element of the offense or a sentencing factor. After a bench trial, the defendant was convicted 
of conspiring to distribute both heroin and crack cocaine and was sentenced to life imprisonment.” 
The court concluded that “there is no constitutional! defect in the design of section 841, and that 


Id. 


See also United States v. Strayhorn, 250 F.3d 462, 471 (6^ Cir. 2001) (because the district court's factual 
finding of drug quantity by a preponderance of the evidence transformed the crime to which the defendant 
pleaded guilty (conspiracy to possess less than 50 kilograms of marijuana punishable by a maximum ten- 
year sentence) into a greater crime for the purposes of sentencing (conspiracy to possess more than 100 
kilograms of marijuana punishable by a mandatory minimum of ten-year sentence), the district court 
violated Apprendi by not requiring those determinations to be made by a jury). 


277 F.3d 111 (2d Cir. 2001). 
Id. at 118. 
243 F.3d 1078, 1079 (7* Cir. 2001). 


Id. 





۰:۰ اج و ات ».هع‎ cra. SESE SESE ESET nn nn EEE EEE ወ"? "ከ ወወ e. nn. «CCA EEE EOE EEE EE EEE በ ፣ EEE EEE EEE EEE EE EEE EEE EE EEE EEE  ? ጠሌ .. ወጥ" ኾኑ ኾ ከወ 555 ከሌ ወወ ወጠጠወወወጠወፇወጠወውውጉሌ 


some degree the constitutionality of certain sentencing factors outside the scope of capital 
sentencing schemes. 


۰ ۰ وا‎ SEES ESTEE ESSE ESTEE EEE ESSE SEH EEE ESE H SESE a  ” ”  .  . EE EEE EEE EEE EE EEE EEE EEE /..  ዞ!ሆዮሇ!ሉሉ ወ ወው? ጠህ ሌጠ EEE EEE ام‎ ፇ ? و انا نا نا‎ 


Post-Apprendi Appellate Decisions 
In Apprendi v. New Jersey, 530 U.S. 466 (2000), the Supreme Court held that the Due 


Process Clause of the U.S. Constitution requires that, “other than the fact of a prior conviction, any 


fact that increases the penalty for a crime beyond the prescribed statutory maximum must be 
submitted to a jury (or a judge in the case of a bench trial) and proved beyond a reasonable 
doubt.” Since Apprendi, most circuit courts have held that the Apprendi standard “only applies to 
sentences beyond the prescribed statutory maximum” and not to factors that trigger mandatory 
minimum sentences.’ 


Mandatory Minimum Sentences 


With the exception of the Sixth and Second Circuits, all other circuit courts to have 
confronted the issue have ruled that Apprendi does not apply to factors that trigger mandatory 


minimum sentences because Apprendi explicitly did not overrule McMillan v. Pennsylvania, 477 U.S. 


79, 87-88 (1986). In McMillan, the United States Supreme Court upheld the constitutionality of a 
state sentencing scheme that permitted a judge to make a factual finding by a preponderance of the 
evidence, which had the effect of triggering a mandatory minimum five-year sentence.” 


The Sixth Circuit, in United States v. Ramirez, ° however, held that “aggravating factors, 
other than a prior conviction, that increase the penalty from a nonmandatory minimum sentence to 
a mandatory minimum sentence, or from a lesser to a greater minimum sentence, are now clements 
of the crime to be charged and proved." The defendant was charged with conspiring to distribute 
cocaine and attempting to possess cocaine with the intent to distribute. Neither count specified 
drug quantity, and quantity was not an issue submitted to the jury." At sentencing, the district 


23 Id. at 490. 

^ United States v. Pratt, 239 F.3d 640, 648 (4" Cir. 2001). See also United States v. Carlson, 217 F.3d 986, 
987 )8 Cir. 2000) (holding that $ 924(c)(1)(A)(ii) is a mandatory minimum sentencing factor not 
affected by Apprendi because the sentence did not exceed statutory maximum); United States v. Pounds, 230 
F.3d 1317, 1319 (11" Cir. 2000) (same). 

7 See United States v. Houle, 237 F.3d 71, 79-80 (1* Cir. 2001); United States v. Keith , 230 Է. 3d 784, 787 
(5* Cir. 2000); United States v. Pounds, 230 F.3d 1317, 1319-20 (11^ Cir. 2000); United States v. Rodgers, 
245 F.3d 961, 965-68 )7 Cir. 2001); United States v. Harris, 243 F.3d 806, 809 (4^ Cir. 2001). 

% 242 F.3d 348, 351-52 (6* Cir. 2001). 

" Id. at 350. 
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the Sentencing Guidelines, ‘cocaine base encompasses all forms of cocaine base with the same 
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a district court may estimate the yield from a methamphetamine laboratory based upon a 100- 1 " ge a 
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ized the district court's broad authority to and ethyl ether with the intent to manufacture methamphetamine, in violation of 21 U.S.C. " 3 
erning the background, character, and conduct ۱ ኔ S41 (d)(1). At the se ntencing hearing, the government expert testified that the precursor أ‎ ւ ۱ A | PM 
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prove drug quantity by a preponderance of the evidence. In this case, however. defendants had ۱ ኒ 
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° revised the special rule on determining loss in cases involving di 
government program benefits vo clarify that loss in such cases on 
that were diverted from intended recipients or uses, not benefits 
authorized persons. In other words, even if such benefits flowed 
unauthorized intermediary, as long as they went to intended reci 
uses, the amount of those benefits should not be included in loss 


° resolved differing circuit interpretations of the standard of causat 
actual loss. The amendment defined “actual loss” as the “reasona 
pecuniary harm” that resulted from the offense. The amendment 
causation standard that, at a minimum, requires factual causation 
for” causation) and provided a rule for legal causation (i.e., guida 
regarding how to draw the line as to what losses should be inclu 
from the loss determination). 


° resolved a circuit conflict regarding how tax loss under section 2 
is computed for cases that involve a defendant's under-reporting | 
individual and corporate tax returns. The amendment thereby re 
conflict as to the methodology used to calculate tax loss in cases i 
corporate diversion. The Commission adopted the method used 
Cseplo, 42 F.3d 360 (6th Cir. 1994), in which the court determir 
federal income tax due on the diverted amount, and added that ai 
personal federal income tax due on the total amount diverted. 


The Economic Crime Package also resolved a circuit conflict regarding tl 
enhancement in the consolidated guideline for a misrepresentation that the defen 
behalf of a charitable, educational, religious, or political organization, or a gover 
(Prior to this amendment, the enhancement was at section 2F1.1(b)(4)(A)). Th 
concerned whether the misrepresentation enhancement applied only in cases in w 
did not have any authority to act on behalf of the covered organization or goverr 
it applied more broadly to cases in which the defendant had a legitimate connect 
organization or government agency, but misrepresented that the defendant was a 
behalf of that organization or agency. The Commission adopted the view expres 
v. Marcum, 16 F.3d 599 (4th Cir. 1994) (enhancement appropriate even though 
misrepresent his authority to act on behalf of the organization but rather only mi 
he was conducting an activity wholly on behalf of the organization). 


Moreover, the Economic Crime Package clarified that courts should use t 
circumstances" test to determine if a defendant was “in the business of receiving : 
property” under section 2B1.1(b)(4)(B). United States v. St. Cyr, 997 F.2d 698 | 
The Commission rejected the “fence test,” under which the court must consider ) 
property was bought and sold and (2) to what extent the stolen property transact 
others to commit property crimes (e,9., United States v. Esquivel, 919 F.2d 957 (5 


In addition, the Commission resolved two circuit conflicts concerning gn 


counts of conviction. One conflict involved grouping a count of money launderi: 
conviction for the underlying offense. The circuits disagreed about whether to gi 
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adopted the view of a majority of circuits that intended loss includes unlikely or 
impossible losses that are intended, because their inclusion better reflects the 
culpability of the offender. United States v. Geevers, 226 F.3d 186 (3d Cir. 2000); 
United States v. Klisser, 190 F.3d 34 (2d Cir. 1999); United States v. Blitz, 151 F.3d 
1002 (9th Cir. 1998); United States v. Studevent, 116 F. 3d 1559 (D.C. Cir. 1997); 
United States v. Wai-Keung, 115 F.3d 874 (11th Cir. 1997); United States v. 
Coffman, 94 F.3d 330 (7th Cir. 1996). Accordingly, concepts such as “economic 
reality" or “amounts put at risk" will no longer be considerations in the 


determination of intended loss. See United States v. Bonanno, 146 F.3d 502 (7th Cir. 


1998); United States v. Wells, 127 F.3d 739 (8th Cir. 1997). 


retained the rule providing for the use of gain when loss cannot reasonably be 
determined. It clarified that there must be a loss for gain to be considered. See 
United States v. Robie, 166 F.3d 444 (2d Cir. 1999). The Commission decided not 
to expand the use of gain to situations in which loss can be determined but the gain 
is greater than the loss because such instances should occur infrequently, the 
efficiency of the criminal operation as reflected in the amount of gain ordinarily 
should not determine the penalty level, and the traditional use of loss is generally 
adequate. 


deleted the previous rule that, by negative implication, excludes consequential 
damages (except in specified cases) from the calculation of loss. The Commission 
decided, however, not to use the term “consequential damages,” or any similar civil 
law distinction between direct and indirect harms. Rather, the Commission 
determined that the reasonable foreseeability standard provides sufficient guidance 
to courts as to what type of harms are included in loss. 


reversed case law that allowed crediting (or exclusion from loss) in cases in which 
services were provided by persons posing as attorneys and medical personnel. See 
United States v. Maureilo, 76 F.3d 1304 (3d Cir. 1996) (calculating loss by 
subtracting the value of satisfactory legal services from amount of fees paid to a 
person posing as a lawyer); and United States v. Reddeck, 22 F.3d 1504 (10th Cir. 
1994) (reducing loss by the value of education received from a sham university). 
The Commission determined that the seriousness of these offenses and the 
culpability of these offenders is best reflected by a loss determination that does not 
credit the value of the unlicenced benefits provided. In addition, this provision 
eliminates the additional burden that would be imposed on courts if required to 
determine the value of these benefits. 


excluded the gain to any individual investor in an investment scheme from being 
used to offset the loss to other individual investors because any gain realized by an 
individual investor is designed to lure others into the fraudulent scheme. See United 
States v. Orton, 73 F.3d 331 (11th Cir. 1996) (only payments made to losing 
investors should be credited, not payments to investors who made a profit). 


Annual Report 2001 * Chapter Three 


In United States v. Rodriguez-Montelongo, 263 F.3d 429 (5th Cir. 2001), the Fifth Circuit 
held that cultural assimilation was a permissible basis for downward departure. The defendant, a 
Mexican citizen, was three years old when he was brought to the United States in 1978. He later 
obtained legal resident status, received his education, married, and settled with his wife and four 
children in Colorado. In April 2000, the defendant was convicted of a felony drug charge and 
deported. Approximately a week later, Rodriguez-Montelongo attempted to re-enter the United 
States without obtaining permission from the Attorney General to apply for readmission. The 
district court denied a departure for cultural assimilation because “to this point the Fifth Circuit has 
not recognized cultural assimilation as a basis for departure, and until they do, I'm not going to 
depart on that basis.” Id. at 431 (brackets and internal quotation marks omitted). The Fifth Circuit 
adopted the reasoning of United States v. Lipman, 133 F.3d 726, 730 (Sth Cir. 1998), and United 
States v. Sanchez-Valencia, 148 F.3d 1273, 1274 (11th Cir. 1998) ( per curiam), that because “the 
Sentencing Commission has never addressed or proscribed ‘cultural assimilation’ per se as a factor 
that may justify departure, we hold that a sentencing court has authority under U.S.S.G. § 5K2.0 to 
consider evidence of cultural assimilatioı:.” Rodriguez-Montelongo, 263 F.3d at 433 (internal 
quotation marks omitted). The Fifth Circuit also appears to have adopted the Ninth Circuit’s 
conclusion that insofar as “cultural assimilation” is akin to the “family and community ties,” which 
is a discouraged factor for departure under the guidelines, the district court has the authority to 
depart in only “extraordinary circumstances." Rodriguez-Montelongo, 263 F.3d at 433 n.4 & 434. 


In United States v. Buckendahl, 251 F.3d 753 (8th Cir.), cert. denied, 122 S. Ct. 633 (2001), 
a splintered court held that a istrict court does not have authority to depart based upon an 
interdistrict sentencing disparity arising from the practice of the U.S. Attorney for the Northern 
District of Iowa to rarely agree to grant use immunity under section 1B1.8 of the guidelines. The 
court found that “the most natural reading of §1B1.8 is that the Commission intended a decision 
about entering into agreements to be left to the prosecutor's discretion” and that the government's 
discretion under this provision is “extremely broad.” Id. at 761. The court determined that 
departure is appropriate only if “the prosecution engages in some misconduct, abuses its discretion, 
or otherwise acts improperly.” Id. at 760. The court rejected the defendant’s argument that 
interdistrict disparity undermines the guidelines’ main purpose in promoting greater uniformity in 
criminal sentences. It found that “departures based on the perceived disparity in individual cases 
would more likely serve to undermine the overall goal of uniformity rather than further it ” 


Circuit Conflicts 


The Commission resolved 19 circuit conflicts this year. Thirteen conflicts were resolved by 
the Economic Crime Package. For example, by consolidating the theft, fraud, and property 
destruction guidelines into a single guideline, the Commission eliminated a circuit conflict 
concerning whether to apply the theft or fraud guideline in cases in which both apply factually. 


Nine of the 13 conflicts related to the definition of “loss.” The Commission’s new 
definition of loss 


° adopted the view of a minority of circuits that interest and similar costs shall be 


excluded from loss. United States v. Guthrie, 144 F.3d 1006 (6th Cir. 1998); United 
States v. Hoyle, 33 F.3d 415 (4th Cir. 1994). 
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Section 3A1.4 (Terrorism) 


The Sixth Circuit, in United States v. Graham,” held that section 3A1.4 could be applied to 
the defendant's sentence because the relevant conduct of the offense of 18 U.S.C. $ 371 conspiracy 
conviction was intended ro promote a federal crime of terrorism even though the defendant was not 
convicted of any statutorily-enumerated predicate offenses for a federal crime of terrorism under 
18 U.S.C. $ 2332b(g). He was convicted of conspiracy to commit offenses against the United 
States and several weapons possession and drug-related counts." Defendant was a member of a 
militia group known as the “North American Militia.” As a member, defendant planned and 
discussed attacks on various federal facilities and instrumentalities of interstate commerce and 
threatened to assault and murder federal officers and employees." Defendant specifically held a 
meeting with militia members to discuss the following targets: the destruction of communications 
facilities and the takeover of a communication facility to get his message out, the destruction of 
power facilities, the destruction of fuel depots/gas stations, and the raiding of the National Guard 
armories for equipment." The court determined that the defendant's relevant conduct was 
intended to promote a "federal crime of terrorism" and warranted the application of section 3A1.4. 
The court further noted that the district court must identify which enumerated “federal crimes of 
terrorism" the defendant intended to promote, satisfy the elements of sectioa 2332b(g)(5)(A), and 
support its conclusions by a preponderance of the evidence with the facts from the record.” 


Section 5K2.0 (Grounds for Departures) 


In United States v. Carty, 264 F.3d 191 (2d Cir. 2001), the Second Circuit held that 
presentence confinement conditions could be a basis for downward departure. The district court 
held that, *[U]nder no circumstance is Mr. Carty, who went voluntarily to his own country, entitled 
to a downward departure because the prison conditions were such thot Mr. Carty was affected 
adversely." Id. at 196. The district court's use of the phrase *undei no circumstance" suggested to 
the court of appeals that the district court may have believed that presentence conditions of 
confinement - at least when such confinement occurs in a defendant's “own” country - can never 
serve as the basis for a downward departure. Id. In reversing the district court, the Second Circuit 
reasoned that nothing in the sentencing guidelines prohibits consideration of presentence 
confinement conditions as a basis for downward departures. Id. It remanded the case to the dist;ict 
court to reconsider the defendant's request for a downward departure in light of the court's holding. 


275 F.3d. 490, 516 (6* Cir. 2001). 
Id. 

Id. at 497. 

I4. 


Id. at 517. 





CHAPTER FOUR 


Guideline Training and Education 


n 2001, the Commission continued to provide guideline application assistance, education, and 
[pubic information using a variety of different means. 


Internet Web Site 


The Commission’s award-winning Internet web site (USSC Online) provides the public 
with 24-hour access to information about the agency and federal and state sentencing practices. 


Users can choose from eleven main informational categories that allow documents to be 
read on-screen before a user elects to download or print the material. The categories are -- General 
Information about the Commission and its Activities, Publications, Guidelines Manuals and 
Amendments, Federal Sentencing Statistics by State, Reports to Congress, Guideline Training and 
Education, Organizational Guidelines, Commission Meeting Information, Hearing Transcripts and 
Testimony, Federal Register Notices, and "What's New.” The web site also provides information 


supplied by state sentencing commissions. 


The home page is updated frequently to keep the public abreast of Commission meetings, 
hearings, legislative developments, training, and employment opportunities. During 2001, the 
home page was visited approximately 10,000 times per month. Users visiting the Commission’s 
web site at http://www.wussc gov can browse as well as download documents in either HTML or .PDF 
formats. 


In 2001, Commission staff responded to thousands of information requests from Congress, 
attorneys, government agencies, academics, inmates and their families, the media, and the public. 


Telephone Inquiries. In 2001, Commission staff responded to more than 3,800 public 
information telephone calls. Staff were able to respond by providing verbal instructions, sending 
copies of Commission publications, or referring the caller to the Commission's HelpLine. 


Written Requests. In 2001, Commission staff responded to approximately 1,000 written 
inquiries )۶.۶., letters, e-mails), most of which were from inmates or their families. Other written 
inquiries came from members of Congress, attorneys, libraries, government agencies, and the 
rescarch community. While some letters requested Commission publications, others 
questions on such topics as "time off for good behavior," new legislation, or the application of the 
guidelines to specific cases. 
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subject the defendant to section 1B1.2(a)); United States v. Gardner, 940 F.2d 587 (10th Cir. 1991) 
(requiring a “knowing agreement by the defendant, as part of a plea bargain, that facts supporting a 
more serious offense occurred and could be presented to the court”). The application note instructs 
that, “A factual statement or a stipulation contained in a plea agreement (written or made orally on 
the record) is a stipulation for purposes of subsection (a) only if both the defendant and the 
government explicitly agree that the factual statement or stipulation is a stipulation for such 
purposes. However, a factual statement or stipulation made after the plea agreement has been 
entered, or after any modification to the plea agreement has been made, is not a stipulation for 
purposes of subsection (a).” USSG $1B1.2(a), comment. (n.1). This approach lessens the 
possibility that the plea agreement will be modified during the course of the plea proceeding 
without providing the parties, especially the defendant, with notice of the defendant's potential 
sentencing range. 


The remaining amendments provided that (1) the base offense level of 15 and the weapon 
use enhancement in section 2A2.2(b)(2) shall apply to aggravated assaults that involve a dangerous 
weapon with intent to cause bodily harm; and (2) an offense committed after the commission of 
any part of the instant offense cannot be counted as a prior felony conviction under section 
2K1.3(a)(1) and (a)(2) (Unlawful Receipt, Possession, or Transportation of Explosive Materials; 
Prohibited Transactions Involving Explosive Materials). Lastly, the Commission amended section 
21.1.2 to provide a more graduated sentencing enhancement between 8 and 16 levels, depending on 
the seriousness of the prior aggravated felony and the dangerousness of the defendant. This 
amendment rendered moot a circuit conflict concerning whether the three criteria found in 
Application Note 5 to section 21.1.2 were the exclusive basis for a downward departure from the 
16-level upward adjustment for an aggravated felony conviction. 


and, if grouping was appropriate, which subsection of secaon 3D1.2 to apply. The Commission 
added a new application note expressly instructing that counts of money laundering and the 
underlying offense shall be grouped pursuant to section 3D1.2(c). Subsection (c) provides that 
counts involve substantially the same harm “[w]hen one of the counts embodies conduct that is 
treated as a specific offense characteristic in, or other adjustment to, the guideline applicable to 
another of the counts." 


The second conflict resolved whether multiple counts of possession, receipt, or 
transportation of images containing child pornography should be grouped together. The 
Commission adopted a position that provides for grouping of multiple counts of child pornography 
distribution, receipt, and possession pursuant to section 3D1.2(d) because these offenses typically 
are continuous and ongoing enterprises. This grouping provision does not require the 
determination of whether counts involve the same victim in order to calculate a combined adjusted 
offense level for multiple counts of conviction which, particularly in these kinds of cases, could be 
complex and time consuming. Consistent with the provisions of subsection (a)(2) of section 1B1.3 
(Relevant Conduct), this approach provides that additional images of child pornography (often 
involved in the case, but outside of the offense of conviction) shall be considered by the court in 
determining the appropriate sentence for the defendant if the conduct related to those images is part 


of the same course of conduct or common scheme or plan. 


Another significant Chapter Three circuit conflict involved the determination of “mitigating 
role.” The Commission adopted the approach articulated in United States v. Rodriguez De Varon, 
175 F.3d 930 (11th Cir. 1999), that section 3B1.2 does not automatically preclude a defendant 
from being considered for a mitigating role adjustment in a case in which the defendant is held 
accountable under section 181.3 solely for the amount of drugs the defendant personally handled. 
In considering a section 381.2 adjustment, a court must measure the defendant's role against the 
relevant conduct for which the defendant is held accountable at sentencing, whether or not other 
defendants are charged. The substantive impact of this amendment, in the context of a drug 
courier, for example, is that the court is not precluded from considering a section 3B1.2 adjustment 
simply because the defendant's role in the offense was limited to transporting or storing drugs, and 
the defendant was accountable under section 1B1.3 only for the quantity of drugs the defendant 
personally transported or stored. The amendment does not require that such a defendant receive a 
reduction under section 3B1.2 or suggest that such a defendant can receive a reduction based only 
on those facts; rather, the amendment provides only that such a defendant is not precluded from 
consideration for such a reduction if the defendant otherwise qualifies for the reduction pursuant to 
the terms of section 381.2. 


The Commission also addressed a circuit conflict regarding whether admissions made by a 
defendant during a guilty plea hearing, without more, can be considered “stipulations” for purposes 
of subsection (a) of section 1B1.2 (Application Instructions). This amendment represents a narrow 
approach to the majority view that a factual statement made by the defendant during the plea 
colloquy must be made as part of the plea agreement in order to be considered a stipulation for 
purposes of section 1B1.2(a) (¢.g., United States v. Nathan, 188 F.3d 190 (3d Cir. 1999)) 
(statements made by defendants during the factual-basis hearing for a plea agreement do not 
constitute stipulations for the purpose of this enhancement; a statement is a stipulation only if it is 
part of a defendant’s written plea agreement or if both the government and the defendant explicitly 
agree at a factual-basis hearing that the facts being placed on the record are stipulations that might 
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CHAPTER FIVE 


Research 


Statutory Requirements 


s authorized by Congress, the Commission’s numerous research responsibilities include: 

A 1) establishing a research and development program to serve as a clearinghouse and 
information center for the colle.don, preparation and dissemination of information on federal 

sentencing practices; (2) publishing data concerning the sentencing process; (3) collecting and 

disseminating information concerning sentences actually imposed and the relationship of such 

sentences to the factors set forth in section 3553(a) of title 18. United States Code: and 

(4) collecting and disseminating information regarding the effectiveness of sentences imposed 

(28 U.S.C. § 995(a)). 


The Sentencing Commission maintains a comprehensive data collection system. These dota 
provide the basis for the Commission’s role as clearinghouse of federal sentencing information and 
support the agency's research mission. Pursuant to its authority under 28 U.S.C. $$ 994(w) and 
995(a)(8), and after discussions with the Judicial Conference Committee on Criminal Law and the 
Administrative Office of the U.S. Courts ( AO), the Commission requested that the probation office 
in each judicial district submit the following documents on every offender sentenced under the 
guidelines: 


° Indictment 
Presentence Report (PSR) 


Report on the Sentencing Hearing (statement of reasons for imposing sentence as 
required by 18 U.S.C. § 3553(c)) 


Written Plea Agreement (if applicable) 
Judgme--t of Conviction 


Data from these documents are extracted and coded for input into computerized databases. 
For each case in its Offender Dataset, the Commission routinely collects case identifiers, 
demographic variables, statutory information, the guideline provisions applied to the case, and 
departure information. In addition, when extraordinary research questions arise, the Commission 
collects new information from the documents provided by the courts. 


The Commission also maintains additional datasets to study a variety of sentencing-related 
issues. The Organizational Dataset captures information on organizations sentenced under 
Chapter Eight of the guidelines. The data describe organizational structure, size, and economic 
viability; offense of conviction; mode of adjudication; sanctions umposed; and application of the 
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marijuana (32.9%), methamphe . (14.0%), and heroin (7.2%). Nearly all drug Offenses  .). WEBS 3 à ——————— e NN en der ° Chapter Five yas i | — ፦ መ--ሖ-...።። ا‎ A a eret 
(96.6%) were sentenced under the primary drug trafficking guideline ($2D1.1). pu The organizational guidelines do not prese ıtly contain fine provisions for most offenses 802.1. The Commission received detailed culpability score information for 94 of those cases. See 


involving the environment, food, drug, agricultural and consumer products, individual rights, ۱ j ma 
¡din of justice, and national defense. ® In those cases in which the Chapter Eight fine Tables 52 and 54 of the 2001 Sourcebook of Federal Sentencing Statistics. 


guidelines do not apply, courts must look to the statutory provisions of title 18, sections 3553 and 
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greater than four 


For drug offenders, Tables 34 through 37 show the following: 43.1 percent were of 


As seen in Table 3 and in Figure B, the number of immi igration cases declined from 11,689 
Hispanic origin, 29.1 percent were Black, and 26.0 percent were White; 86.4 percent were male; 


in 2000 to 10,458 in 2001. In total, 17.8 percent (Figure A) of all cases in 2001 were sentenced 
























In numerous cases, the organization's culpability score was reduced based on the presence of 


































































































































































parturcs. and 30.5 percent were non-U.S. citizens. Except for crack cocaine and methamphetamine under one of the immigration guidelines. As seen in Table 46, most immigration offenders were 3572, to determine an appropriate fine. certain culpability factors. Of the 94 cases with detailed culpability score calculations, none of the 
traffickers, the majority of drug offenders were in Criminal History Category I. male (93.696), of Hispanic origin (88.296), and had less than a high school education (77.096). A organizations received a reduction in its culpability score for having in place an effective program 
ithin the guideline large percentage of immigration convictions involved non-U.S. citizens ( 88.9%, Table 48) and were In 2001, the Commission received information on 238 organizations that were sentenced to prevent and detect violations of law.” Only two organizations were reported to have made any 
was the only Drug offenders received sentence increases for possession or use of weapons in 12.4 percent the result of a guilty plea (99.0%, Table 11). For detailed statistics on immigration violations, see under Chapter Eight, a 21.7 percent decrease from 2000 and a 6.7 percent decrease from 1999.“ effort in the way of “compliance” or “ethics.” In contrast, once under investi gation by the 
ር Offense type with of all the drug cases (Table 39). Slightly more than 31 percent of drug offenders received a Table 46 through Table 50 in the Commission’s 2001 Sourcebook of Federal Sentencing Statistics. Fines were imposed on 186 organizations. The sentenced organizations pled guilty in 92.4 percent authorities, 47 organizations (50.0%) were given credit at sentencing for cooperating with the 
stantial assistance sentence adjustment for their role in the offense (Table 40); 25.3 percent were given a sentence of the cases; 7.1 percent were convicted after trial. There was one case in which the organization g oninia ատեն gation, and another 34 organizations (36.2%) were given credit for accepting 
fense type with the reduction for mitigating role and 6.5 percent received an aggravating role adjustment. Wide pled nolo contendere. See Tables 52 and 53 of the 2001 Sourcebook of Federal Sentencing Statistics. responsibility for their wrongdoing.* No organization received full credit for reporting the offense 
Among offense variation was observed in application of the mitigating role adjustment across drug types, from 42.0 Summary to governmental authorities ጄ cooperating with the investigation, and accepting responsibility for 
.3%), money percent for marijuana offenses to 6.6 percent for crack cocaine offenses. Slightly more than 91 TIT ፡ the offense. Additionally 13 organizations (13.8%) received no mitigating credit inasmuch as they 
iving substantial percent (91.3%, Table 41) of drug offenders received a reduction for acceptance of responsibility. The number of guideline cases reported to the Commission stayed nearly constant between Changes from Prior Annual Reports did not self-report, cooperate with the authorities, or accept responsibility. See Table 54 of the 
‘rates were 2000 and 2001, with 59,846 cases in 2000 and 59,897 in 2001. Federal offenders were sentenced 2001 Sourcebook of Federal Sentencing Statistics : e 
auto theft (3.9%), Table 43 shows that 59.4 percent of drug offenders were convicted under statutes carrying a to an average term of 55.6 months in prison (46.8 months when counting sentences of probation as The organizational sentencing data reported in the 2000 Annual Report marked the 77 





















zero months of incarceration). Nearly two-thirds of all offenders were sentenced within their 
applicable guideline range. The rate of departures for substantial assistance declined very slightly to 
17.1 percent, but the percentage of other downward departures increased to 18.3 percent. 


beginning of a new system for recording organizational sentencing data, including the capturing of 
new data, such as the frequency with which courts ordered organizations to implement effective 
compliance programs as a term of probation. Also beginning with that report, the Commission 


mandatory minimum penalty provision (29.1% a five-year and 30.3% a ten-year or longer 
mandatory minimum). The highest percentage receiving a mandatory minimum were crack cocaine 
cases (76.0%). A ten-year or longer mandatory minimum was applicable in nearly half of both 


In several cases, the organization’s culpability score also was increased based on the presence 


of culpability factors. Specifically, the culpability score of two organizations was increased, 







9, the sentence 






































point of the crack cocaine cases (46.6%) and methamphetamine cases (49.7%). instituted new designations for some offense types. Consequently, some direct comparisons of the LLL TID ” መጣ gan --መሞ ե» “ና shoes gei myn | ԻՎ: y Es 
est proportion of The preceding pages highlight federal sentencing practices on a national level. More 2000 and 2001 Annual Reports to prior annual reports may not be possible. having violated a judicial order injunctio ና” condition of probation; and three or anizations 
71.796), and tax In 1994, Congress enact^d the “safety valve” provision ($5C1.2) to provide nonviolent, detailed individual district profiles are presented in the Commission's 2001 Sourcebook of Federal mid an աաա ursuant to و‎ ma 8C2 5(e) for havin ገመታ justice which resulted in 
3.8 percent of low-level, first-time drug offenders relief from mandatory minimum sentences.* In Table 44 we Sentencing Statistics and on the Commission's website at: www. ussc.gov/linktojp. P | 5 ] 


increased culpability scores for sentencing purposes. See Table 54 of the 2001 Sourcebook of Federal 


uideline maximum Sentencing Statistics 


see that 25.5 percent of drug offenders received the benefit of the “safety valve,” including 3.7 Offense Characteristics 


percent who were not subject to a drug mandatory minimum and 21.8 percent who were subject to 
a drug mandatory minimum. Heroin and powder cocaine offenders were the most likely to receive 


















Organizational Sentencing Practices As in 2000, fraud remained the most frequent offense committed by an organization, 













































































































































ce departures, a reduction under the “safety valve” provision, while crack cocaine and marijuana offenders were the accounting for 72 of the 238 of the cases sentenced (30.3%). Other significant offense categories 

dra am a least likely. 7 d 5 | Sentencing guidelines for organizations convicted of federal offenses became effective included - environmental pollution (21.8%), import/export (6.7%), food and drugs (6.7%), and " m. 

offenders receiving November 1, 1991.” The organizational guidelines establish fine ranges to deter and punish illegal antitrust (6.7%). See Table 52 of the 2001 Sourcebook of Federal Sentencing Statistics. The two largest fines in 2001 were imposed for antitrust offenses, with fines of $134 

hown in Table 30, As seen in Table 45, almost 26 percent of drug offenders received substantial assistance conduct; require full payment of remedial costs to compensate victims for any harm and the million and $53 million respectively. The third largest fine imposed during 2001 was $50.1 million 
guideline range. departures (25.796), with another 16.9 percent being granted other downward departures. As disgorgement of illegal gains; regulate probationary sentences; and implement other statutory in a fraud case. For the 238 cases overall, restitution was ordered in 78 cases, and a fine was 

> minimum. displayed in Figure J, we see that the average overall prison term for drug offenders varied widely penalties such as forfeiture and the assessment of prosecution costs. Offender Characteristics imposed in 186 cases. The mean restitution ordered was $4,081,994. and the mean fine imposed 
iad a median 12 by dru , from a mean of 115 months for crack cocaine cases (median=95 months) to 38 Esca m : ግማ 

. This results in a vhi. e. marijuana cases (median=24 months). See Table 33 through Table 45 and Figure I The Chapter Eight organizational guidelines apply to all federal felonies and Class A In those cases in which the offender organization both has the ability to pay, and the fine was $2,154,929. See Table 52 of the 2001 Sourcebook of Federal Sentencing Statistics 


provisions of section 8C2.1 apply to the offense, the court calculates a culpability score that may 
reduce or increase the applicable offense level. Culpability score calculations are contained in either 
the sentencing court's Judgment of Conviction or the probation office's Presentence Report. Of the 
238 cases sentenced in 2001, 150 cases involved offenses covered by the fine provisions of section 


ffenders receiving 
tence increase 
reasc. For further 
H in the 2001 








misdemeanors committed by organizational offenders. The fine provisions of Chapter Eight are 
limited to offenses for which pecuniary loss or harm can be more readily quantified, such as fraud, 
theft, and tax offenses." In addition, the sentencing guidelines for antitrust violations and most 
bribery and kickback offenses contain specific formulations for calculating fines for organizations. ® 


through Figure L of the 2001 Sourcebook of Federal Sentencing Statistics for additional statistics and 


For those offenses covered by the fine provisions of section 802.1, restitution was ordered 
trends on drug cases. 


in 54 cases and a fine was imposed in 106 cases. In those cases, the mean restitution ordered was 
$5,507,914 and the mean fine imposed was 83,399,151. Of those offenses not covered by the fine 
provisions of section 8C2.1, restitution was ordered in 24 cases, and a fine was imposed in 80 cases. 



































* Under this provision, certain nonviolent drug offenders with little or no criminal history can receive the 5? See USSG $8C2.1. 
full benefit of applicable mitigating adjustments under the guidelines and receive sentences below 
mandatory minimum penalty levels. Effective November 1, 1995, a guideline amendment was passed that 
provided an additional two-level reduction for qualified offenders whose offense level is 26 or greater. In 
2001, the Commission amended this provision, allowing offenders in offense levels less than 26 to receive 
the safety valve. This amendment became «ffective on November 1, 2001, and is not reflected in these 
data; however, an increase in the number and percentage of drug offenders receiving the “safety valve” in 


fiscal ycar 2602 is anticipated. 
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See Guidelines Manual, Chapter Eight-Sentencing of Organizations. 









55 1 5 ሠ USSG $8C2.5(f). 
2 ለኔ with individual defendants, the Commission datafile describing organizational defendants is available 


through the Inter-University Consortium for Political and Social Research at the University of Michigan. 
See page 42. 
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See USSG $8A1.1. 









Հ. See USSG pursuant to $8C2.5(g)(2). 

















57 See USSG $8C2.1. See USSG $8C2.5(g)(3). 







*' Environmental pollution offenses refer to the aggregate of “Environmental-Water,” “Environmental-Air,” 
and “Environmental-Hazardous/Toxic Pollutants.” 




















* See USSG $$2B4.1(c); 2C1.1(d); 2R1.1(d). 





Հ. See USSG $8C2.5(g)(1). 
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The affirmance rate of sentencing cases remained relatively unchanged from fiscal year 2000. 
The Second Circuit had the highest rate of affirmed cases (88.6%); the District of Columbia Circuit 
had the lowest (48.7%). See Table 56 of the 2001 Sourcebook of Federal Sentencing Statistics. Of the 
325 cases reversed, the appellate courts remanded 304 (93.5%) to the district courts for further 
action. Of the 324 cases that were affirmed in part and reversed in part, the appellate courts 
remanded 294 (90.7%) to the district courts for further action. See Figure M of the 2001 
Sourcebook of Federal Sentencing Statistics. Thus, in 2001, the appellate courts remanded to the 
district court about 14.0 percent (n=598) of the 4,275 sentencing cases reviewed that year. This 
represents a 134-case (28.9%) increase in the number of cases remanded compared to 2000. 


As might be expected, appealed cases had considerably longer sentences. The mean sentence 
of appealed cases was 125.5 months (median=78 months) compared to 46.3 months (median=24 
months) for all district court cases. While drug trafficking cases comprised 40.7 percent of all cases 
sentenced in district court, 43 percent of the appellate court cases involved defendants whose 
primary offense of conviction was drug trafficking. See Table 61 of the 2001 Sourcebook of Federal 
Sentencing Statistics. 















































Data Analyses for the Courts and Congress 


















Using the Commission’s 2000 dataset, the Commission compiled detailed information on 
sentencing activities for each federal district and circuit. The Commission distributed these data to 
the courts and made them available to the general public via the Commission’s Internet web site. 
These data present the distribution of cases, mode of conviction, type of sentence imposed, 
incarceration rate, length of imprisonment, and departure rate by primary offense type. The data 
are organized by circuit and district and provide comparisons to national figures. These 
informational packets were also used in the guidelines orientation of new chief circuit and district 
court judges by Commission staff. Additionally, these packets were used by the Commission in 
several training programs for court personnel. 






Issues and Guidelines Appealed 







The Commission collects data on the guidelines for appellate cases involving sentencing 
issues only and those cases involving both sentencing and conviction issues. Defendants appealed 
the drug trafficking guideline ($2D1.1) more than any other guideline, at 10.9 percent (823 
appeals). Other guidelines that frequently formed the bases for appeals by defendants were section 
21.1.2 (Unlawfully Entering or Remaining in the United States) (10.6%), section 5K2.0 
(Departures )(4.5%), section 3E1.1 (Acceptance of Responsibility)(3.3%), section 3B1.2 
(Mitigating Role)(2.9%), section 381.1 (Aggravating Role)(2.596), and section 3C1.1 
(Obstruction of Justice)(2.496). See Table 57 of the 2001 Sourcebook of Federal Sentencing Statistics. 
Appeals of issues involving section 2L1.2 increased by 360 percent, from 175 appeals in 2000 to 
803 appeals in 2001. Of those 803 appeals, 670 referenced a challenge based on Apprendi v. New 
Jersey, 530 U.S. 466 (2000). Section 2L1.2 moved from the seventh most frequently appealed 
section in 2000 to the second most frequently appealed section in 2001. For cases in which the 
government was the appellant, section 5K2.0 ( Departures) (20.296), section 3E1.1 (Acceptance of 
Responsibility)(6.496), and section 2D1.1(Drug Trafficking)(5.396) were the guidelines most 
frequently appealed. See Table 58 of the 2001 Sourcebook of Federal Sentencing Statistics. 
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The statistical informational packets are also designed for members of the House and Senate 
Judiciary Committees. Distribution of these packets allowed the Commission to better inform the 
members of the oversight committees about what types of information were collected and available 
in the Commission's 2000 dataset and allov.ed members to see what types of cases were being 
sentenced at the federal level, both nationally and in their individual districts and states. The 
Commission also responded to individual members of Congress, the Congressional Budget Office, 
and the Congressional Research Office regarding numerous data requests about the frequency of 
statute and guideline application, average sentence lengths for specific offenses, and prison and 
sentencing impact projections. The Commission makes all of the statistical informational packets 
for each federal district and circuit (as well as each state) available to the general public at the 
Commission's web site, http: //www.uescgov/lenktojp.htm. The website also includes statistical 
informational packets for several earlier years of data. 
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Offense and Offender Characteristics 





















The data reveal that 27.7 percent of defendants in appellate court cases were White, 32.9 
percent Black, 36.3 percent Hispanic, and 3.0 percent Other. Blacks comprised a larger proportion 
of the appeals population than they did of the district court population (of the defendants sentenced 
in district court, 30.4% were White, 25.2% were Black, and 40.6% were Hispanic). Sixty-four 
percent of the defendants in appellate court cases were United States citizens, a ten-percent decrease 
from 2000. In 32.8 percent of the appellate court cases, the defendants were :entenced under 
mandatory drug sentencing statutes, 4.1 percent were sentenced under mandatory gun sentencing 
statutes, and 2.9 percent sentenced under both drug and gun mandatory sentencing statutes. 
Mandatory minimum penalties applied to 39.8 percent of the appellate court cases, as compared to 
26.5 percent of the district court cases. See Table 60 of the 2001 Sourcebook of Federal Sentencing 
Statistics. 









In addition to the informational packets, Commission staff responded to data requests from 
the courts in 2001. Responses included providing information for district- or circuit-based annual 
reports, supplying the courts with Commission data on specific types of offenses or guideline 
applications (¢.g., drug offenses, departure rates), and examining relationships between guideline 
application characteristics and offender demographic characteristics (e g., gender and role in the 
offense). Commission staff involvement in the various requests ranged from serving as a consultant 
about a particular data analysis to performing substantial, sophisticated data analyses. 























































` These data include للع‎ appellate criminal cases gathered by the Commission, not merely cases involving a 
sentencing issue. 
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In those cases, the mean amount of restitution ordered was $873,673, and the mean fine ordered 
was $506,335. See Table 52 of the 2001 Sourcebook of Federal Sentencing Statistics. 


In addition to restitution and monetary penalties, offenders sentenced under the 
organizational guidelines were subject to other sanctions. Of the 238 cases sentenced pursuant to 
Chapter Eight, 169 (71.0%) received one month or more of probation. Of the 238 cases with 
compliance program information, 40 (16.8%) were ordered to make some sort of “ethics”-related 
or “compliance”-related improvement. See Table 53 of the 2001 Sourcebook of Federal Sentencing 


Appeals Data 


The Sentencing Reform Act euthorized appellate review of guideline sentences imposed 
(1) in violation of law; (2) as a result of an incorrect application of the sentencing guidelines; (3) as 
a departure from the applicable guideline range or from a plea agreement; or (4) for an offense that 
is plainly unreasonable and for which there is no sentencing guideline. In 1992, the Commission 
implemented a data collection system to track appellate review of sentencing decisions. The courts 
of appeals send appellate opinions to the Commission, and the Commission supplements these cases 
with a computer search of relevant databases. What follows is a summary of 2001 information 
from this database. 


Summary of Information Received 


In 2001, the Commission gathered information on 6,230 appellate court cases of which 
1,609 were “conviction only" cases. See Figure M of the 2001 Sourcebook of Federal Sentencing 
Statistics. The defendant was the appellant in 98.1 percent of the cases, and the United States was 
the appellant in 1.4 percent of the cases. The remaining cases (0.596) involved a cross appeal by 
one of the parties. The total number of sentencing cases analyzed was 4,275.” Less than eight 
percent of the sentencing cases were reversed in full. The overall disposition rate for 2001 
sentencing cases was - 





Although the Commission is interested primarily in information on appellate court cases that involve 
sentencing issues, it requests that the circuit courts of appeals provide information on all criminal appeals, 
including appeals of convictions. The statistics used in this report are from the defendant-based files of the 
appeals database. Each defendant-based file will be referred to as a case. 


” Five circuits (the Fourth, Fifth, Eighth, Ninth, and Eleventh) accounted for approximately 74.3 percent of 
these cases (ክ= 3,176). Sce Table 56 of the 2001 Sourcebook of Federal Sentencing Statistics 
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